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This matter is before the Court on plaintiffs' and
def endant s’ objections to Magistrate Judge Lovegreen's Report and
Recommendati on of Novenber 9, 1993. For the reasons discussed
bel ow, defendants' underlying notions for summary judgnment are

granted in part and denied in part.



BACKGROUND

This action arises out of two incidents in which various
defendants allegedly filed false conplaints for child abuse
agai nst John Wjcik and Diane Wjcik ("the Wjciks"). The Wjcik
children, Mary, Katherine and Elizabeth, were students in the
North Smthfield School system Both incidents unfolded in the
context of a school day.

The first incident occurred on March 30, 1990. On that day,
Marion Marceau (" Marceau”) and Carol Costanza (" Costanza"),
enpl oyees of the Rhode Island Rape Crisis Center ("RCC'),
conducted a program on assault, abuse and victimblam ng for
sixth grade children at Halliwell Elenmentary School in North
Smthfield. Mary Wjcik ("Mary") was anong the students in the
audi ence for this program According to Mary, the students were

told during the programthat "all slapping [of children] was
child abuse.” The children were also told that an RCC enpl oyee
woul d be avail able for questions and further discussion follow ng
t he program

After the program several students, including Mry,
voluntarily went to see Marceau to continue the di scussion about
abuse. Marceau was experienced in giving these types of prograns
for children. What occurred in the roomw th Marceau is in
di spute. Marceau states that Mary began crying and told Marceau
that her parents hit her frequently, that her father hit her nost

of the time, that no matter what she did she could not satisfy

her parents, that she didn't know when to expect being hit, that



her parents would not necessarily hit her for bad behavior, that
her father would strike her in the face, that her father would
pull her hair, that her father bruised her, that her father |eft
red marks on her arnms fromtw sting and pulling them and that
the situation was out of control.

Mary relays a different set of facts about her interaction
with Marceau. She states that when one of the other students
tal ked about a boy that was either kicked or pushed down a flight
of stairs, that she began crying because the story was sad, that
when Marceau asked if her parents hit her, that she replied in
the affirmative, noting that any hitting in her hone was done
wi th her parents' hands, and that |ater, when asked if Mary was
ever bruised, that she had been bruised. Mary also says that she
was not asked, nor did she state, why or how frequently she was
hit by her parents or the cause for her bruising. After her
nmeeting with Mary, Marceau decided to call the Rhode Island
Departnment of Children and Their Famlies ("DCF'). The purpose
of her call was to notify DCF that she suspected that Mary m ght
be the victimof child abuse. Marceau infornmed Christine
Davi dson ("Davidson"), Halliwell Elenmentary School's principal,
of her intent to call DCF and of her reasons for doing so.
Davi dson concurred, and Marceau cal |l ed DCF. The DCF
representative with whom Marceau spoke said that a DCF
investigator would try to visit Mary at school before the day was
done. Later, to accommopdate the DCF investigator's schedule, the

nmeeting with Mary was noved to 4:30 p.m at the Wjcik hone.



Marceau pull ed Mary out of her classroomto tell her that a DCF
i nvestigator would be visiting her at hone.

A DCF investigator did visit the Wjcik hone and asked the
Wj ci ks questions. The Wjciks did not resist speaking with the
DCF investigator, and indeed consented to talk with her. After
the visit, the investigator determ ned that the report of abuse
was unfounded. Thus ended the first incident.

The second incident occurred in January, 1991. This
i ncident involved the m ddl e Wjcik daughter, Katherine and her
fourth- and fifth-grade teacher, Terri Leoni ("Leoni"). The
i ncident involved a journal in which Katherine wote during
vari ous parts of the school year. Leoni states that she had
suggested to all students in her class that they voluntarily keep
journals to practice witing. Leoni intended to read the
journals randomy over the course of the year to nonitor witing
skills. According to Leoni, no child was told what to wite or
how frequently.

Leoni clains that from Septenber, 1990 to January, 1991, she
began to devel op suspicions that Katherine was having troubl e at
home. In reaching this conclusion, Leoni relied on several
di fferent episodes of Katherine' s behavior. First, Leon
recalled a particular event when Kat heri ne wet her pants at
school . Katherine refused to allow the school to call her
parents because, Leoni says, Katherine stated that her sister
Mary had had a simlar incident and that Mary had been hit.

Second, Leoni says that at various tinmes during the first few



nont hs of school, Katherine referred to incidents when her father
yelled, hit and used a belt. In response, Leoni had provided her
with a "1-800" nunber that helped victins of child abuse. Third,
Leoni was surprised at how upset Katherine becane when she
received a "C' on a test.

Then, in early 1991, Leoni read Katherine's journal for
the first time. 1In her journal, Katherine had witten that her
father hit her sister Elizabeth on the head a lot, that she is
cal mand rel axed when her father is gone, that her father hit her

and her sisters "for doing sonmething wong," that she and her
sisters were hit on Christmas Day, and that she was thinking
about running away. Leoni states that she had w tnessed no
evi dence of physical abuse on Katherine, that she had never heard
Kat heri ne say that she was being abused, and that she had not
told Katherine what to wite in the journal. Leoni did not speak
to Kat herine about the journal, but made a copy and showed it to
t he school principal, Davidson, and the school nurse, Lorraine
Nault ("Nault"). Leoni states that she was unaware of the first
i ncident involving Mary at the tinme she approached Davi dson and
Nault. Leoni also called the attorney for the National Education
Association to figure out the best way to proceed. After
del i beration, Davidson and Leoni jointly decided to call DCF

On January 7, 1991, DCF agreed to investigate the case.
Richard Cardin ("Cardin"), a DCF investigator, nmet with the
youngest Wj ci k daughter, Elizabeth, at Halliwell Elenmentary

School and asked her questions. After his neeting with



El i zabeth, Cardin was informed that Katherine, the mddle
daughter, was being transported over to the Junior-Senior High
School so that Cardin could question Katherine in the presence of
her ol der sister, Mary. Diane and John Wjcik were notified by
phone that their daughters were being questioned at the High
School, and they were asked to attend. The Wjci ks eventually
were al so questioned at the H gh School .

After the investigation, the case was closed. The Wjci ks
were cleared of the charges of abuse. Shortly thereafter,

Kat herine transferred to another school, and Leoni notified DCF
of this fact.

Kat heri ne's deposition testinony characterizes the second
incident quite differently, beginning with the work in her
journal. Katherine states that she was the only student in the
class to keep a journal and that she did so because Leoni asked
her to wite down "the bad things." Katherine stated that not
everything she wote was true and that it was witten to pl ease
Leoni, but never told Leoni so.

Kat heri ne al so states that she was taken against her will to
Mary's school for the investigation. She was placed in the
principal's car with Nault and driven to the school, where she
was first prevented fromleaving the vehicle and then, after a
period of time, allowed to join her sister Mary. |t was not
until after the questioning by the DCF representative that
Kat herine and Mary were allowed to join their parents, who had

been called to the school to neet with the DCF investi gators.



Cardin, the DCF investigator, states that he did not request
the transportation of Katherine to Mary's school. Cardin also
states that all three children said they were hit by their
father, but only when they did sonmething wong. It was Cardin
who cane to the conclusion that the Wjci ks were not abusing
their children, after his investigation and questioning were
conpl et e.

Fol |l owi ng the second incident, the Wjciks filed this
lawsuit in state court, seeking redress for having to undergo two
al | egedly unfounded child abuse investigations. The RCC and Town
def endants renoved the case to this Court, since the conplaint
contai ned federal clainms. On Novenber 6, 1992, this Court
granted a notion to dism ss the charges agai nst the School
Comm ttee and granted the individual School Committee nenbers
nmotion to dismss Counts 11, XIII, XVII, XVIII, XX, XXIl, and
XXV - XXVII1. Thereafter, all defendants noved for summary
judgnment. On Novenber 9, 1993, Magi strate Judge Lovegreen
delivered a Report reconmmendi ng that defendants' notions for
sumary judgnent be granted in part and denied in part.

Def endant Rape Crisis Center filed an objection to the scope of
Judge Lovegreen's Report. Plaintiffs also filed a objection to
the Report and, on Decenber 27, 1993, agreed to drop Counts XV,
XVIT, XXVI, and XXXI agai nst the Rape Crisis Center, Marceau and
Constanza. After argunent on January 12, 1994, this Court took

t he objections to Judge Lovegreen's Report under advisenent. The

matter is now in order for decision.



1. Standard of Review

In reviewing a magi strate judge's Report and Recommendati on,

"[a] judge of the court shall make a de novo determ nation of
t hose portions of the report or specified proposed findings or
recommendations to which objection is nade. A judge of the court
may accept, reject, or nmodify, in whole or in part, the findings
or recommendat i ons rmade by the naglstrate The judge may al so
recei ve further evidence .

28 U.S.C. s.636(Db).

In this case, defendants' notions for summary judgnent had
been referred to Magi strate Judge Lovegreen for prelimnary
review, findings, and recommended disposition. 28 U S. C
8636(b) (1) (B); Local Rule of Court 32(c)(2). By invoking Federal
Rul e 56, the noving party effectively declares that the evidence
is insufficient to support the nonnoving party's case. U.S. v.

One Parcel of Real Property with Bl dgs., Appurtenances, and

| nprovenents, known as Plat. 20, Lot 17, Great Harbor Neck, New

Shoreham R. 1., 960 F.2d 200, 204 (1st Cr. 1992). Sumary

judgnment is granted when "there is no genuine issue as to any
material fact and . . . the noving party is entitled to a
judgnment as a matter of law." Fed. R Cv. P. 56(c). The court
nmust exam ne the record in the light nost favorable to the
nonnovi ng party and indulge all reasonable inferences in that

party's favor. Ml donado-Denis v. Castillo-Rodriguez, 23 F.3d

576, 581 (1st Cir. 1994).
The nere exi stence of sone all eged factual dispute between
the parties will not defeat an otherw se properly supported

notion for sumary judgnent. Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 247 - 48, 106 S. C. 2515, 2510, 91 L.Ed.2d 202,
8



211 (1986). "A 'genuine' issue is one that properly can be
resolved only by a finder of fact because it may reasonably be
resolved in favor of either party. . . . [A] genuine issue exists
if there is sufficient evidence supporting the clained factual

di spute to require a choice between the parties' differing

versions of the truth at trial." Ml donado-Denis, 23 F.3d at

581.
The materiality determination rests on the substantive |law s
identification of which facts are critical and which facts are

irrel evant. Li berty Lobby, 477 U S. at 248. A material issue of

fact is one that may affect the outcone of the suit under the
governing law. It is, therefore, an issue which needs to be
resolved by the finder of fact before the related | egal issues

can be decided. Ml donado-Denis, 23 F.3d at 581. At the sunmary

j udgnment stage, the court nust deci de whether the evidence
presents a sufficient disagreenent to require submssion to a
jury, or whether it is so one-sided that one party nust prevail

as a matter of law. Liberty Lobby, 477 U S. at 251 - 52.

I11. Background

The defendants in this case conprise two categories. The
first category -- which includes the Rape Crisis Center, Inc.
Mar ceau and Costanza -- will be referred to throughout this opinion
as the "RCC defendants.” The RCC defendants' involvenent in this
lawsuit is limted to the "first incident,” or the incident in
whi ch Marceau's interaction with Mary conpelled her to call DCF

The second category of defendants -- which includes the Town of



North Smithfield, Henrietta Del age (Financial Director of the Town
of North Smithfield), the nmenbers of the North Smthfield School
Committee in their individual capacities,' Charles T. Shunney
(Superintendent of the North Smthfield School systen), Davidson
(Principal at Halliwell El ementary School), Richard Smith
(Principal at North Smithfield Junior H gh School), Nault (School
Nurse at Halliwell), Leoni (Katherine's teacher at Halliwell),
Ri chard Brady (teacher at Halliwell), and Deborah Mancuso ( Gui dance
Counselor at North Smthfield Junior H gh School) -- wll be

"2 The Town defendants'

referred to as the "Town defendants.
involvenent in this lawsuit is generally limted to the "second
incident,” or the incident in which Leoni and Davidson called the
DCF after reading Katherine's journal. To sone extent, the Town
def endants are involved in the first incident.

Bot h the Wj ci ks and the RCC defendants have fil ed objections
to the Report and Recommendation of Magistrate Judge Lovegreen
("Report"), dated Novenber 9, 1993. The matter had been referred
to Magistrate Judge Lovegreen for consideration of notions for
sumary judgnment brought by both the Town defendants and RCC

defendants. In his Report, Judge Lovegreen consi dered two issues.

This Court issued an order on Novenber 6, 1992 dismi ssing
Count 111 (81983), Count X Il (negligence), and Counts XVII,
XV, XX, XX, XXV, XXVI, XXVII, and XXVII| (various
intentional torts) against the School Conmittee Menbers in their
i ndi vi dual capaciti es.

“riginally, the School Committee was named as a defendant.
However, this Court issued an opinion dismssing all Counts
nam ng the School Conmittee as a defendant, since it was an

i nproper party.
10



First, he considered defendants' notion for summary judgnment as to
the state | aw counts, based on their argunment that they were i mune
fromthe state | aw causes of action under R 1. Gen Laws 840-11-4.
Judge Lovegreen denied defendants' notion for summary judgnent,
since 840-11-4 only grants immunity fromstate | aw cl ai ns when the
reporting is done "in good faith,” and whether the reporting was
done in good faith was a question of fact inappropriately resolved
on a notion for summary judgnent. Second, Judge Lovegreen
consi dered the causes of action brought by the Wjci ks pursuant to
42 U.S.C. § 1983. Here, the Report made two recomendati ons.
First, Judge Lovegreen recomrended t hat the Town def endants' notion
for sunmmary judgnment be granted as to Counts I, Il, and 111, to the
extent that the Wyjciks' clains are based on a violation of the

constitutional right to famlial integrity. See, e.qg., Frazier v.

Bailey, 957 F.2d 920 (1st Cir. 1992). Second, Judge Lovegreen
recommended t hat the RCC def endants' notion for summary judgnment be
granted as to Counts IV, V, VI and VII. Judge Lovegreen based his
ruling on the finding that the Rape Crisis Center defendants were
qualifiedly imune from the causes of action brought under 42
US C § 1983. Judge Lovegreen did not reach the question of
whet her t he RCC def endants are state actors for purposes of 8§ 1983.

Essentially, the Wjciks have objected to the Report because
it goes too far, and the Rape Crisis Center defendants have
obj ected because it does not go far enough. I n substance, the
Wj ci ks' Objection to the Report is based on two argunents: (1)

that Judge Lovegreen incorrectly applied the qualified imunity

11



doctrine to both sets of defendants, and (2) that Judge Lovegreen
erred in holding that the right to famlial integrity is not a
clearly established constitutional right. On the other hand, the
Rape Crisis Center defendants agree with the Report's application
of the relevant qualified immunity and constitutional doctrines,
but disagree with the scope of the Report to the extent that it
fails to grant summary judgnment as to Counts X, X1, XV, XVII
XEX, XX, XX, XXV, XXV, XXVI, XXVI1, XXVII1, XXI X, XXX and XXXI .
The Town of North Smithfield Defendants also agreed with the
Report's application of the applicable qualified immunity and
constitutional doctrines, but made no individual objection to the
Report's scope.
V. The RCC defendants and the first reporting incident
Plaintiffs have brought a barrage of counts relating to the
first incident against the RCC defendants. Principal anong those
are Counts 1V, V, VI and VII. Each of those counts alleges a
violation of 42 U.S. C. § 1983, and each nanes the RCC defendants in
two conbinations: Counts IV and V nane the RCC itself; Counts VI
and VIl nane Marceau and Costanza, the RCC enployees. Counts |V
and VI were brought by the Wjciks; Counts V and VII were brought
by the Wjcik children. Counts IV through VIl provide the basis
for the Court to exercise federal question jurisdiction as to the
first incident. Aside fromCounts IV - VII, the foll ow ng pendent
state law counts are still alive as to the first incident: X
(negligence), Xl (negligence), X1 (negligent hiring), XV

(negligence), XIX (intentional infliction of enotional distress),

12



XX (intentional infliction of enotional distress), XXIIl (negligent
infliction of enotional distress), XXIV (negligent infliction of
enotional distress), XXVII (civil conspiracy), XXVill (civil
conspiracy), XXI X (punitive damages), and XXX (punitive danmages).
A 42 U.S.C. § 1983 d ains

The RCC defendants have noved for sumrmary judgnment wth
respect to Counts IV, V, VI, and VIl for two reasons. First, the
RCC def endants argue that they are not state actors and, hence, not
properly suable under § 1983. Second, the RCC defendants argue
that they enjoy qualified immunity fromplaintiffs' cause of action
because plaintiffs have not alleged a violation of a clearly
established constitutional right. Plaintiffs dispute these
argunents, and this Court will now consider themseriatim

Plaintiffs nust assert two essential elements in order to
sustain a cause of action under 42 U S C § 1983. First,
plaintiffs nmust assert that the conduct conpl ai ned of was commtted
by a person acting "under color of state law." Second, plaintiffs
nmust assert that the conduct deprived themof rights, privileges,
or immunities secured by the Constitution or laws of the United

States. Qutierrez-Rodrigquez v. Cartagena, 882 F.2d 553, 559 (1st

Cir. 1989); Werle v. Rhode Island Bar Ass'n, 755 F.2d 195, 197 (1st

Cr. 1985); Jones v. Rhode Island, 724 F. Supp. 25, 30 (D.RI.

1989). In this case, plaintiffs have asserted that the RCC
def endants acted under color of state |law as agents of the North
Smithfield School system and that their actions violated the

Wj ci ks' constitutional right to famlial integrity.

13



In order to prove that the RCC defendants acted "under col or
of state law," the W)jciks nust show that the actions of the RCC
def endants are chargeable to the state, or constitute state action.

Lugar v. Ednondson Gl Co., 457 U. S. 922, 935, 102 S. C. 2744,

2752, 73 L.Ed.2d 482, 494 (1982). bj ectionabl e conduct is
consi dered state action when two conditions are satisfied: 1) the
obj ecti onabl e conduct nust be caused by sone right, privilege or
rul e of conduct created by the state or by a person for whomthe
state is responsible, and 2) the party charged with the conduct
nmust be a person who may fairly be said to be a state actor.

457 U.S. at 937. Action by a private party in conpliance with a
statute is not sufficient to justify a characterization of that
party as a "state actor.” 1d. at 939. However, "private persons,
jointly engaged with state officials in the prohibited action, are
acting "under color' of law for purposes of § 1983. . . . It is
enough that the defendant is a wllful participant in joint

activity with the State or its agents.” United States v. Price,

383 U S 787, 794, 86 S. C. 1152, 1157, 16 L.Ed.2d 267, 272
(1982). | f the defendants are not state actors, then a § 1983
claimnmnust be dismssed for failure to state a claim \Wrle, 755
F.2d at 198.

The RCC defendants are involved in this case through the overt
actions taken by Marceau and Costanza. Pursuant to the contract
bet ween t he RCC and the North Smthfield School system Marceau and
Costanza cane into the school to conduct a program for the

education and the benefit of the students. Essentially, Marceau

14



and Costanza stood in the shoes of teachers. "It is the [RCC
defendants'] function within the state system not the precise
terms of [their] enploynent, that determ nes whether [their]

actions can be fairly attributed to the state. Frazier v.

Bai l ey, supra, 957 F.2d 920, 928 (1st Cr. 1992) (quoting West v.

Atkins, 487 U S. 42, 55 - 56, 108 S. C. 2250, 2259, 101 L.Ed.2d
40, 54 (1988)). As school presenters, Marceau and Costanza
performed functions typically delegated to the state's educators.
They were hired to enploy their educational expertise. Thei r
presentation was required by the terns of a contract which the RCC
entered into with the North Smithfield School system Therefore,
this Court concludes that the RCC defendants acted under col or of
state | aw for purposes of 8§ 1983. As a result, they are properly
before this Court as defendants in a suit brought under § 1983.
However, proving that the RCC defendants are state actors does
not nean that plaintiffs have successfully defeated t he defendants
nmotion for summary judgnment. Plaintiffs also have the burden to
show "both the existence of a federal constitutional or statutory
right, and sone deprivation of that right as a result of

def endants' actions under color of state law " Watterson v. Page,

987 F.2d 1, 8 (1st Cir. 1993); Valdivieso Otiz v. Burgos, 807 F.2d

6, 7 (1st Cir. 1986). Moreover, inthis case, plaintiffs nust al so
rebut the affirmative defense that defendants have raised:
qualified imunity under 8 1983. Plaintiffs can do neither one of
t hese things.

1. The Existence of a Federal Constitutional or Statutory Ri ght

15



The constitutional right upon which plaintiffs have based
t heir cl ai magai nst the RCC defendants is the "constitutional right

to famlial integrity."?

Such a right, plaintiffs claim was
vi ol at ed when Marceau asked the DCF to i nvestigate the Wjci ks for
child abuse. Presumably, Costanza is involved in the deprivation
of this right through her participationinthe programat Halliwell
El ementary School, though this is nowhere nade clear, and the RCC
is involved through the principles of supervisory liability. The
Wj ci ks argue that these defendants are |iabl e under § 1983 because
t hey catal yzed an unfounded and abusive child abuse investigation
t hat deprived the Wjci ks of their constitutional right to famlial
integrity.

The United States Suprene Court has |ong recognized that the
intangi ble fibers that connect parent and child nerit reasonable

constitutional protection through the Due Process C ause of the

Fourteenth Anendnent. See Lehr v. Robertson, 463 U.S. 248, 103 S.

Ct. 2985, 77 L.Ed.2d 614 (1983); develand Board of Education v.

LaFl eur, 414 U. S. 632, 94 S. (. 791, 39 L.Ed.2d 52 (1974); Stanley
v. Illinois, 405 U S. 645, 92 S. C. 1208, 31 L.Ed.2d 551 (1972);

Pri nce v. Massachusetts, 321 U S. 158, 64 S. Ct. 438, 88 L. Ed. 645

(1944); Meyer v. Nebraska, 262 U.S. 390, 43 S. C. 625, 67 L.Ed.

1042 (1923). A parent's "desire for and right to 'the

conpani onship, care, custody, and nmanagenent of his or her

children is an interest that the Court has termed "far nore

*Though it is unclear fromthe conplaint, plaintiffs
constitutional right to famlial integrity is presunably derived
fromthe principles of substantive due process.

16



preci ous than any property right." Santosky v. Kranmer, 455 U. S.

745, 758 - 59, 102 S. C. 1388, 1398, 71 L.Ed.2d 599, 610 (1982).
The Court has specifically protected the integrity of the famly by
hol ding that the governnent may not interfere in certain private
fam |y decisions, such as decisions regarding the rearing of one's

young children, see Meyer v. Nebraska, supra, and that when the

state seeks to change or affect the relationship of parent and
child, the state nust adhere to rigorous procedural safeguards.

Val di vieso Otiz, supra, 807 F.2d at 8.

At the sane tinme, however, the Suprene Court "has refused to
find that a biological relationship between parent and child is, by
itself, a fundanental relationship worthy of any constitutiona

protection."™ Frazier, supra, 957 F.2d at 930.

The Court's reservation is justified, since the strength of the
|iberty interest that parents have in naintaining a fam |y does not
find its roots in biology alone. The picture of the famly, and of
the liberty interests that enbrace it, is nore conplex. This is
due in part to the fact that the famly exists within a society in
whi ch conduct is neasured and overseen by the state and in which

the state may literally act as parens patriae. So, in determ ning

t he nexus of rights between parent, child, and state, a parent's
anor phous liberty interest is continually balanced against a
countervailing governnmental interest: the preservation of the
wel fare of children. This state interest can, and at tines indeed
does, supersede a parent's interest in raising a famly free from

governnmental influence. Thus, while the Suprenme Court has

17



recogni zed an abstract fundanental liberty interest in "famly

integrity,” the Court has never found that interest to be absolute
or unqualified. 957 F.2d at 929. The state may act in the best
interests of children, even when doing so interferes with the
structure of the famly and denies parents the autonony to raise
their own children. The relationship between parent and child may
be investigated and termnated by the state, provi ded
constitutionally adequate procedures are followed. Wat t er son,
supra, 987 F.2d at 8.

At this point, it is instructive to observe two significant
aspects agai nst which the Wjci ks have not brought constitutional
chal | enge. First, plaintiffs do not challenge the |aws of the
State of Rhode Island that pertain to the reporting of child abuse.
Those | aws, particularly R 1. Gen. Laws 88 40-11-3 and 40-11-4, are
relevant to the actions of Marceau for two reasons: the forner
requires that Marceau report any reasonable suspicions of child
abuse to DCF; the latter saves Marceau harm ess fromliability if
her report to the DCF is made in good faith. Plaintiffs reference
neither of these laws in their 8§ 1983 chall enge. Second,
plaintiffs do not chall enge the constitutionality of the conduct of
the investigation. Indeed plaintiffs cannot make such a chal | enge,
since they consented to talk to the DCF investigator in their own
hone. Their consent constituted an effective waiver of their due
process rights.

The single fact to which plaintiffs do object is Marceau's

decision to call the DCF. Plaintiffs have argued that Marceau' s
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decision to call the DCF was deliberately reckless and that her
call deprived the Wyjicks of their liberty interests in the care,
custody and protection of their children. In other words,
plaintiffs have used twenty-one counts of a thirty-two count
conplaint -- four 8 1983 clainms, and seventeen pendent state

claims -- and have brought these clains against at |east three

defendants to attack Marceau's decision to call the DCF. Even at

the outset, the shortcom ngs of plaintiffs' clains are manifest.
a. 8 1983 clai s brought agai nst Marion Marceau
The fundanental flaw in the Wjciks' case against Marceau is

that the facts do not add up to any constitutional violation

including a deprivation of plaintiffs' liberty interests in the
care, custody, and control of their children. In fact, if the
Constitution says anything to the facts of this incident, it

permts Marceau' s conduct, since she acted pursuant to a state | aw

that is valid under the due process clause. Accord Watterson,

supra, 987 F.2d at 7.

Plaintiffs' claim that Marceau's call to the DCF violated
their constitutional right to famlial integrity is totally
m spl aced. "The concept of fam lial privacy has been restricted by
the Supreme Court to (1) thwarting governnmental attenpts to
interfere with particularly intimate famly decisions, and (2)
voi di ng government actions that sever, alter or otherw se affect

the parent/child relationship.” Hodge v. Jones, 31 F.3d 157, 163

(4th Gr. 1994).

Marceau's call to the DCF cannot be cl assified under either of
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these proscribed categories; it is not the type of action from
which the state must refrain in order to preserve a famly's
integrity. Plaintiffs' conclusory allegationthat aninvestigation

to which they consented "affected" their relationship is utterly

unsupported by any evidence and postulates an injury different in
nature and diluted in degree from the ones that the Court has
rectified. A sinple investigation, wthout nore, causes nothing
but an exceedingly de mnmnims interference with a famly's
integrity, and such interference cannot possibly rise to the | evel
of a constitutional violation. Therefore, Marceau's decision to
call the DCF contains not one iota of constitutional m sconduct.
To find for plaintiffs, this Court would have to hold that the
substantive due process protections that have been fornul ated by
various courts to protect the structure of the famly sweep so
broadly as to eclipse the procedural due process obligations of the
state and thus create "islands" of famlies imune from state
i nvestigation. Thi s Court unequi vocally declines this
unprecedented and unwarranted invitation. On the contrary, this
Court does hold that any constitutional protection for famli al
integrity does not include a constitutional right to be free from

child abuse investigations. Watterson, supra, 987 F.2d at 8 ("The

right tofamly integrity clearly does not include a constitutional
right to be free from child abuse investigations.") (citations

omtted); Hodge v. Jones, supra, 31 F.3d at 164 (no constitutional

right to be free from child abuse investigations). A contrary

hol di ng woul d require this Court to set sail on unchartered seas of
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constitutional rights, guided only by the navigational insights of
plaintiffs' theories. And frankly, neither this Court, nor any
other to this point, has been willing to nmake that journey.

In Hodge v. Jones, supra, the Fourth G rcuit considered the

guestion of whether a state could constitutionally retain records
that certain persons had been the subject of an investigation for
child abuse, even after the investigatees had been cl eared of the
charges of abuse. Plaintiffs had brought suit, alleging that the
state's record-keeping practice offended their constitutionally
protected liberty interest in preserving the integrity of their
famly. However, in finding that the state's record-keeping
procedures of fended no constitutional rights, the Court wote that

"t he pal e shadowbriefly cast over [the plaintiffs] by defendant's
actions cannot be classified within either of the |lines of Suprene
Court famlial privacy cases, and thereby constitutes '[s]tate
action that affects the parental relationship only incidentally ...
[and] is not sufficient to establish a violation of a [sic]
identified liberty interest.”

31 F.3d at 164 (citing Pittsley v. Warish, 927 F.2d 3, 8 (1st Cr

1991)). The Wjci ks do not even stand on a footing as firmas the
plaintiffs in Hodge, who at |east unsuccessfully conplained of a
practice by the state that both associated themwith child abuse
beyond the time of the investigation and had potentially tangible
effects on their professional lives. So, inthis case, the clained
deprivation falls short of even the 'pal e shadow of a deprivation
consi dered i n Hodge.

Even if Marceau had a notive for starting the investigation --
a scenario utterly inconpatible with the facts of this case -- the
Wj ci ks would have no constitutional basis for challenging her
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deci si on. In determining that an investigation was warranted

Mar ceau exercised what mght be considered a nodified form of
prosecutorial discretion. And as the Suprenme Court has held
previ ously, state actors who exercise judgnment akin to
prosecutorial discretion and who, in the exercise thereof, cause

injury, are absolutely imune from suit. Butz v. Econonou, 438

U S 478, 98 S. C. 2894, 57 L.Ed.2d 895 (1978).
Due process considerations do linger at the edges of this
case, but they are procedural considerations, and not substantive

ones. Procedural due process restricts the state after it begins

toinvestigate, and it requires that the state be fair. Before the

state investigates, however, it is unconstrai ned by due process and
may bring an investigation for any reason. Fairly conducted
i nvestigations, brought for any reason, do not violate, nor even
i nplicate, any constitutional rights of the investigated famly by
reason of their very existence.

There is no doubt that there is a constitutionally protected
liberty interest that parents have in the control, custody and care

of their children. But as this Court has already stated, such a

liberty interest is clearly not absolute. See Stanley v. Illinois,
supr a. This liberty interest nust be balanced against the

government's interest ininsuring the welfare of children, and this
liberty interest cannot be used to restrict the pool of famlies
that the state chooses to investigate in furtherance of this goal.
Wile it would certainly offend the Constitution if an

investigation was conducted abusively, or if the parent's
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relationship with their children were altered by an inproperly
conducted investigation, or assuredly if children were taken away
fromtheir parents w thout due process, no such things happened at
any time during the first incident.

Since Marceau commtted no act that deprived plaintiffs of
their constitutional rights, this Court grants Marceau's notion for
sumary judgnent on Counts VI and VII.

b. 8§ 1983 clai ms brought agai nst Carol Costanza

Counts VI and WVII also nane Costanza as a defendant.
Plaintiffs claim that Costanza also deprived them of their
constitutional rights. However, plaintiffs support this claimwth

no facts what soever. The only nention of Costanza in the Conpl ai nt

places her in front of the classroom with Marceau, giving a
present ati on about assault, abuse, and victi mblam ng, and charges
her with the statenent that "all slapping [of children] is abuse.”
Beyond these allegations, plaintiffs have neither alleged any
constitutionally suspect conduct by Costanza, nor have they
produced a shred of evidence to support their basel ess clains.
Plaintiffs' Conpl ai nt agai nst Costanza is insufficient as a matter
of |aw.

No possible view of the facts exposes Costanza under § 1983.
Even assum ng that the constitutional right to famlial integrity
exi sts, Costanza did nothing to deprive the Wjciks of this right.
Costanza was uninvolved in the determnation to call DCF, and she
was not in the roomwhen Marceau interacted with Mary. Labelling

the col |l aboration of Marceau and Costanza as a "conspiracy” adds
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nothing to the charge. Mere conclusory all egations that defendants
"conspired” are not enough in a civil rights conplaint to turn
ot herwi se lawmful actions into a valid clai mof unlawful conspiracy.

VWAatterson, supra, at 987 F.2d at 8 n.7. The nost that can be said

about Costanza's involvenent in this case is that she helped
Marceau to present a programat the North Smthfield M ddl e School .
That can hardly be said to be a constitutional violation.
Therefore, the Court grants Costanza's summary judgnent
notion as to Counts VI and VII. At this point, the Court need go
no further with regard to the 8 1983 claim against Marceau and
Costanza. This Court has held that Marceau and Costanza's actions
di d not cause a deprivation of any rights guaranteed to plaintiffs
by either the Constitution or laws of the United States. But
beyond the fundanental flawin plaintiffs' prima facie case, there
is another reason that plaintiffs claim fails. Mar ceau and
Cost anza have an affirmati ve defense. They are inmmune fromsuit.
2. Qualified inmunity under 8§ 1983
As a prelimnary matter, this Court mnust determ ne whether
Mar ceau and Costanza are entitled to raise a defense of qualified

imunity inthis case. |In Lugar v. Ednonson G| Co., 457 U S. 922,

102 S. . 2744, 73 L.#d.2d 482 (1982), the Suprene Court had | eft
undeci ded t he questi on of whether private parties found to be state
actors for purposes of § 1983 could assert a defense of qualified
immunity. In this Grcuit, however, the question was resol ved for

pur poses of this case in Frazier v. Bailey, supra. |In that case,

the Court of Appeals held that "[private individuals], under
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contract with the governnent, are entitled to raise a qualified
immunity defense because they are the equivalent of public
officials.” 1d. at 929. Here, Marceau and Costanza acted under
contract wth the governnent and gave a presentation as
representatives of the school. As a result, Marceau and Costanza
acted as public officials, and they are entitled to raise the
defense of qualified imunity.

The doctrine of qualified immunity attenpts to bal ance the
rights of citizens against the need to protect officials who are
required to use their discretion in the exercise of their public

functi ons. Harl ow v. Fitzgerald, 457 U S. 800, 807, 102 S. C

2727, 2732, 73 L.Ed.2d 396, 403 (1982). Qualified imunity
essentially shields all state actors fromliability, except those
who are plainly inconpetent and those who know ngly violate the

law. Malley v. Briggs, 475 U.S. 335, 341, 106 S. C. 1092, 1096,

89 L.Ed.2d 271, 278 (1986).

Governnment officials perform ng discretionary functions are
generally shielded from liability for civil damages as |ong as
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have

known. Harlow, supra, 457 U S. at 818; Mrqgan v. Ell erthorpe, 785

F. Supp. 295, 303 (D.RI. 1992). This general rule of qualified
immunity is intended to provide government officials with the
ability "reasonably to anticipate when their conduct may give rise

to liability for danmages."” Anderson v. Creighton, 483 U S. 635,

646, 107 S. Ct. 3034, 3042, 97 L.Ed.2d 523, 535 (1987). In that
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way, officials can police their own behavior, knowi ng that they
will not be held personally liable for actions that do not
contravene principles of clearly established | aw

The question of whether a law is clearly established is
appropriately before this Court on a notion for sumrmary judgnent.

It is well established that

"[on a notion for] summary judgnent, the judge
appropriately may determne, not only the currently
applicable law, but whether that law was clearly
established at the time an action occurred. |If the |law
at that tinme was not clearly established, an official
coul d not reasonably be expected to anti ci pat e subsequent
| egal devel opnents, nor could he fairly be said to "know'
that the | aw f or bade conduct not previously identified as
unlawful. . . . If the law was clearly established, the
immunity defense ordinarily should fail, since a
reasonabl y conpetent public official should knowthe | aw
governing his conduct."

Harl ow, supra, 457 U S. at 818 - 19.

Whether or not a law or right is «clearly established
determ nes whether an official has acted with "objective good
faith."” If an official's action does not contravene clearly
established | aw, then that act is considered | egally reasonabl e and
the official is granted inmmunity because he or she has acted in
objective good faith. 457 U S. at 815 - 19. Thus, Marceau nust
"make a sufficient show ng of objective good faith, viz., that at
the time [she called the DCF] that the law was not 'clearly

established" against [her action],” in order to be imune from

suit. De Abadia v. lzquierdo Mora, 792 F.2d 1187, 1190 (1st Cr.
1986) .

A clearly established law or, in this case, a clearly
established constitutional right, is one whose contours are
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sufficiently clear that a reasonable person would understand its
terms and be able to neasure his or her conduct against it. Pre-
exi sting | aw woul d render the unl awful ness of an official's action

apparent. Creighton, supra, 483 U S. at 640. The First Circuit

Court of Appeals has also stated that "clearly established" neans:

sonething I ess than requiring the public official to show
that the principle of law did not exist, or there would
be little left; there would be few cases on which
of ficials could succeed.

De Abadia, supra, 792 F.2d at 1190. Marceau need not prove that
her action was correct or even legal to be protected by qualified

immunity. See Scheuer v. Rhodes, 416 U. S. 232, 241 - 42, 94 S. C.

1683, 1689, 40 L.Ed.2d 90, 100 (1974). She sinply nmust prove that
a reasonabl e person woul d not have concluded that her call to the
DCF violated a clearly established constitutional right of the
Wj ci ks.

The constitutional right on which the plaintiffs rely -- the
"right to famly integrity” or the "right of fam|lial association”

-- is not clearly established. See, e.qg., Hodge v. Jones, supra,

31 F.3d 157 (4th Cir. 1994); Doe v. louisiana, 2 F.3d 1412 (5th

Cir. 1993), cert. denied, Uus _ , 114 S. . 1189, 127
L. Ed. 2d 539 (1994); Frazier v. Bailey, supra, 957 F.2d 920 (1st

Cr. 1992); Hodorowski v. Ray, 844 F.2d 1210 (5th G r. 1988). The

right, to the extent that it does exist, has been established
through a patchwork of l|egal opinions, and it enjoys different
applications to different degrees in different courts. In Frazier

v. Bailey, supra, the First Crcuit stated that

"while there may be a due process right of 'famli al
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integrity' of some dinensions, the dinensions of this
right have yet to be clearly established. Mreover, to
the extent it is well-defined, the liberty interest is
not absol ute but rather bal anced agai nst t he gover nnent al

interest.... Because the right to famly integrity has
not been so particul arized as to put defendants on notice
that their conduct was wunlawful, [defendants] are

entitled to qualified immunity as a matter of law "
957 F.2d at 931. The sane hol ds true today.

The argunents that the parties make about a constitutiona
right to famly integrity also denonstrate that the right is not

clearly established. Both the plaintiffs and the defendants cite

Frazier v. Bailey, as support for their respective positions.
Since the parties both cite the same case for antithetica
positions, the case cannot set forth clearly established |aw.
Rat her, its ternms and holding are sufficiently flexible to spawn
reasonabl e debat e bet ween opposi ng counsel as to the nmeani ng of the
| anguage therein. |If clearly established |aw nmeans anything, it
surely neans | aw whi ch i s unequi vocal, as well as reasonably known.

In sum since the substance of the penunbral right of famli al
integrity enjoys no clear understanding in the law, the right is
not clearly established, and defendants are qualifiedly i mune from
Suit.

Therefore, this Court holds that evenif the facts of the case
do anmount to a constitutional violation, that summary judgnent is
appropriately granted in this case on Counts VI and VII of the
conpl ai nt because Marceau and Costanza are qualifiedly i mune from
Suit.

3. The RCC and Respondeat Superior Theories under 8§ 1983
St andi ng behind Marceau and Costanza in this case is their
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enpl oyer, the Rhode Island Rape Crisis Center. The RCC was naned
as an individual defendant in Counts IV and V of the conplaint,
which allege violations of 42 U S C. 8§ 1983. The § 1983 claim
agai nst the RCC is based solely on its actions as the enpl oyer of
Marceau and Costanza. Gven this theory, the Court could sinply
find that the clainms against the RCC nust fail for the sinple
reason that Marceau and Costanza did not deprive plaintiffs of
their constitutional rights. Therefore, even if there were direct
respondeat superior liability under § 1983, the RCC could not be
held liable. Yet, giventhis prina facie flawin plaintiffs' case,
this Court also opines that Counts IV and V against the RCC fai
for two other reasons as a matter of |aw.

The first reason is that the RCCis immune fromsuit. Like
Mar ceau and Costanza, the RCC is a person for purposes of § 1983.
But al so |ike Marceau and Costanza, the RCC cannot be held liable
for its actions that do not violate clearly established principles
of | aw. Since this Court has already held that the right to
famlial integrity is not clearly established, the RCC is imune
from suit under 8 1983 just as Marceau and Costanza are. See

Frazi er, supra, 957 F.2d at 931 - 32.

The other reason that plaintiffs' claimagainst the RCC nust
fail is that liability under 42 U.S.C. 8§ 1983 may not be based on
princi pl es of respondeat superior alone. A supervisor may be found
liable only on the basis of his or her own acts or om ssions

Corrente v. R 1. Departnent of Corrections, 759 F. Supp. 73, 79 -

80 (D.R 1. 1991); Ml donado-Denis, supra, 23 F.3d at 581 - 82;
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CGutierrez-Rodriquez, supra, 882 F.2d at 561 - 62. Here, the

plaintiffs have charged the RCC with no actions that suggest
i ndependent, actionable culpability. The nost significant
transgression with which the RCC is charged is that it was
negligent in hiring and training Marceau and Costanza. However,
for the RCC to be held liable as a supervisor under § 1983,
plaintiffs nmust prove that the RCC s behavi or nmust be deliberate,
reckl ess or callous, and there nust be an affirmative |ink between
the agent's m sconduct and the action or inaction of supervisory

officials. Ml donado-Denis, supra, 23 F.3d at 582. No reasonabl e

interpretation of the facts, even when viewed generously in favor
of plaintiffs, could sustain a version that would allow plaintiffs
to neet their burden in this case.

Therefore, the Court grants the RCC s notion for sumary
judgment as to Counts 1V and VI because Marceau and Costanza
commtted no constitutional wongs chargeable to the RCC, because
the RCC is immune from suit; and because there is no direct
respondeat superior liability under 8§ 1983.

B. Pendent State Law C ains

In granting the RCC def endants’' notion for summary j udgnent as
to Counts IV, V, VI, and VI1, this Court has dealt with all of the
federal clains that nane those defendants in various conbi nations.
The RCC def endants have al so noved for sunmary judgnent as to al
of the pendent state law clains that relate to the first incident.
The basis for this notion is Chapter 11 of Title 40 of the Rhode

| sl and General Laws, which provides statutory imunity for persons
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who report suspicions of child abuse to the DCF in good faith.

1. Pendent state law clains as to Marion Marceau

I n det erm ni ng whether Marceau is i mmune fromliability, it is
necessary to review t he Rhode Isl and general |aws that concern the
reporting of child abuse. Marceau admtted in her deposition that
she was aware of Rhode Island's statutory reginme at the tine she
reported her suspicions that Mary was bei ng abused to the DCF.

For purposes of defendants' notion, the nost significant of
the statutes is R 1. Gen. Laws 840-11-4. That statute states in

rel evant part:

| munity fromLiability. -- Any person participating in
good faith in making a report pursuant to this chapter
shall have immunity from any liability, civil or

crimnal, that m ght otherw se be incurred or inposed.
Any such participant shall have the same immunity with
respect to participation in any judicial proceeding
resulting fromthe report.

Rhode | sl and al so has a mandatory child abuse reporting statute at
R 1. Gen. Laws 840-11-3(a). That statute reads in pertinent part:
Any person who has reasonabl e cause to know or suspect
that any child has been abused or neglected as defined
herein . . . shall, wthin twenty-four (24) hours,
transfer that information to the Departnment for Children
and Their Famlies or its agent who shall cause the

report to be investigated fairly.
Finally, Rhode Island al so has a statute that penalizes persons for
failing to report child abuse at R 1. Gen. Laws 840-11-6. That
statute states:

Penalty for failure to report or performact. -- Any

person, official, physician or institution required by

this chapter to report known or suspected child abuse or
negl ect or to performany other act who knowingly fails
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to do so or who knowi ngly prevents any person acting

reasonably fromdoi ng so shall be guilty of a m sdeneanor

and upon convi ction thereof shall be subject to a fine of

not nore than five hundred dol |l ars ($500) or inprisonnent

for not nore than one year or both. I n addition, any

person, official, physician, or institution who know ngly

fails to performany act required by this chapter or who
knowingly fails to perform any act required by this
chapter or who knowi ngly prevents another person from
perform ng a required act shall be civilly liable for the
damages proxi mately caused by that failure.
Rhode | sl and has cl early devel oped a systemof | aws that encourages
its citizens to report reasonable suspicions of child abuse.
Mor eover, Rhode Island law grants imunity to those persons who
report their suspicions of abuse in "good faith."

To clarify, the "good faith" that confers imunity on an
abuse-reporter is different fromthe "objective good faith" that
grants qualified imunity to state officials under 42 U S.C 8§
1983. In the latter case, a court decides whether or not an

of ficial has acted with "objective good faith," based solely on the
clearly established law at the tinme that the official acted. The
court, and not the finder of fact, makes this determ nation as a
matter of law, and the court does not consider the notives of the
state official in its cal culus. In contrast, the "good faith”
required by the Rhode Island statute that confers imunity is
subj ective. The "good faith" goes directly to the question of the
notivation with which the abuse-reporter acts. Only if an abuse-
reporter can prove that he or she had a reasonabl e suspicion of
abuse will he or she be granted immunity fromsuit. |If thereis a

genui ne i ssue of material fact as to whether the reporter acted in

good faith, that question nust be decided at trial by the jury.
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That is not the case here. As the First Circuit held in
Mesnick v. Ceneral Electric Co., 950 F.2d 816, 822 (1st GCir. 1991),

[o]ver tinme, sunmmary judgnment has proven its useful ness
as a neans of avoiding full-dress trials in unw nnable
cases, thereby freeing courts to utilize scarce judici al
resources in nore beneficial ways. Hence, while courts
shoul d apply the controlling standards carefully in al

cases -- and especially in cases that present difficult
i ssues of proof -- summary judgnent can be appropriately
entered even where elusive concepts such as notive or
intent are involved. See, e.qg., Mdina-Minoz [v. R J.
Reynol ds Tobacco Co.], 896 F.2d 5, 8 (1st G r. 1990).

In this spirit, this Court now concludes that Marceau's report of
abuse was given in good faith. The follow ng undi sputed facts are
di spositive proof of the reasonabl eness of Marceau's suspicions:
Marceau's invitation to speak in a small group was directed to
children concerned about the way in which their parents treated
them Mary voluntarily accepted Mrceau's invitation; in the

context of a discussion about serious child abuse, Mary said that

she was hit and brui sed; and whil e she was asked about bei ng hit by
her parents, Mary was crying. Those undisputed facts al one render
Marceau's suspicion that My was being abused emnently
reasonabl e. Though t he Wj ci ks argue that Mary never expl ai ned how
she was hit or how or why she was brui sed, the burden was really on
Mary to clarify what she neant. |Indeed, if Mary was nmaki ng those
statenents in a way that did not relate to the conversation that
Mar ceau was conducting about child abuse in the Wjcik hone, her
remar ks stand out as utter nonsequiturs. It was not Marceau's
obligation to untangle this child s cryptic speech. In fact,
Mar ceau coul d have been accused of breaking the |law had she not
reported her suspicions to the DCF within twenty-four hours, given

33



the content of Mary's speech. See RI. Gen. Laws 840-11-3(a)
Curtis v. R 1. Dept. for Children and Their Families, 522 A 2d

203, 206 (R I. 1987).

Therefore, this Court grants Mrceau's notion for sumary
judgnment as to every pendent state law claimthat arises out of the
first incident. Marceau, in nmaking the report to the DCF is i mmune
fromsuit under R 1. Gen. Laws 840-11-4 because the report clearly
was nmade in good faith.

2. Pendent state |aw clainms as to Carol Costanza

The sane absence of facts that characterized plaintiffs' 8§
1983 clainms against Costanza are also offered to support the
vari ous pendent state |law clains that nanme her as a defendant.
However, plaintiffs have sinply not alleged any wongdoi ng of any
sort on the part of Costanza, and they have not produced any
evidence to prove that Costanza caused any injury. The wor st
al | egati on made agai nst Costanza is contained in Mary's deposition.
Therein, Costanza is charged with saying during the presentation

sonething like "all slapping of children is abuse.” But even if
true, the question of how that statenment constitutes sone sort of
state law offense is a nystery that this Court can sinply not
sol ve. Therefore, Constanza's notion for summary judgnent is
granted as to all the state |aw cl ai ns.
3. The Rape Crisis Center

The only remai ning defendant to the pendent state | aw clains

associated with the first incident is the Rhode |Island Rape Crisis

Center. The RCCis essentially involved only because of principles
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of respondeat superior under state law, it has been charged with
the alleged m sconduct of Costanza and Marceau, its enployees
However, since the Court has already determ ned that Marceau is
i mune from suit because her report was made in good faith and
Constanza did nothing wong, and since the Rape Crisis Center is
inmplicated through all counts of the conplaint except Count XII
only because of the doctrine of respondeat superior, the Court al so
grants that defendant's notion for summary judgnent as to all
Counts except Count XIl. Wth respect to Count Xl I, which alleges
that the RCC was negligent in hiring Marceau, the Court grants that
defendant's notion on the grounds that Marceau commtted no
actionabl e act of negligence.
1. The Second Reporting incident and the Town Defendants

To refresh, the second incident finds its genesis in the
rel ati onship between Katherine and her fourth- and fifth-grade
teacher, Leoni. Though the facts are sonewhat in dispute, it is
apparent that Katherine wote things in her journal that, either
directly or indirectly, led Leoni to call both an attorney and t hen
the DCF to report her suspicions that Katherine was bei ng abused.
After receiving a call, the DCF then investigated the Wjciks for
child abuse for the second tine.

The second incident has nore to it than a sinple
i nvestigation, however. The additional, significant allegations
that characterize the second incident are as follows: t hat
Kat heri ne was taken fromHalliwell Elenmentary School to the North

Smthfield Junior-Senior H gh School; that she travelled in
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Davi dson's car, under the supervision of Davidson and Nault; that
she was renoved from her school against her will; that she was
restrained in the car when she arrived at the Junior-Senior Hi gh
School; that eventually she was allowed to join her sister Mary;
and that both Mary and Kat heri ne were questi oned by Ri chard Cardi n,
a DCF investigator, at the Junior-Senior H gh School. Cardin
stated that he did not request that Katherine be transported to a
different location. Cardin also interviewed the Wjcik parents at
t he Juni or-Seni or H gh School .

This second incident gives rise to twenty counts in
plaintiffs' conplaint. These renmmining counts nane the Town
def endants in various conbinations. As with the counts that
pertain to the first incident, plaintiffs' shotgun-style attack is
led by Counts I, Il and II11, which proceed under 42 U. S.C. § 1983.
Count | and Il allege that "Shunney, Davidson, Smth, Nault, Leoni,
Brady, and Mancuso either deliberately acted and/or failed to act
in a manner that caused [sic] and subjected Plaintiffs, Wjcik,
[sic] to deprivation [sic] of rights and entitlenents guaranteed to
them by the Constitution and laws of the United States.”
Plaintiffs' conplaint, at 754. The "rights and entitl enents" of
which plaintiffs' were deprived are not stated on the face of the
conpl ai nt. Count 111 of the conplaint, brought by the Wjcik
children, names the Town of North Smithfield, the School Commttee,
t he School Committee Menbers in their individual capacities and t he
Town's Financial Director as defendants, and alleges that they

deprived the Wjcik children of a "free, appropriate public
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education.” By an opinion dated Novenber 6, 1992, this Court
i ssued an order dismssing the School Conmittee as an inproper
party and granting the School Conmittee nmenbers' notion to dismss
on the grounds that the conplaint failed to state a cl ai m agai nst
them Aside from Counts | through I1l, the follow ng counts are
still alive as to the second incident: VIIl (negligence), IX
(negligence), X (negligence), Xl (negligence), XVI (assault and
battery), XvIl (false inprisonnent), XVIII (false inprisonnent),
XXI (i ntentional infliction of enotional di stress), XXI |
(intentional infliction of enotional distress), XXV (cust odi al
interference), XXVI1 (civil conspiracy), XXVII1 (civil conspiracy),
XXI X (punitive damages), XXX (punitive damages), and XXXII
(injunctive relief).

After hearing oral argunent on t he Town defendants' notion for
sumary j udgnent, Judge Lovegreen recomrended that their notion as
to Counts I, Il, and IIl be granted, but only to the extent that
the Conplaint alleged a deprivation of the constitutional right to
famlial integrity. Judge Lovegreen also recomended that
defendants' notion as to the pendent state |aw clains be deni ed,
since the outcome turned on the factual question of whether
def endants had acted in good faith pursuant to R 1. Gen. Laws § 40-
11-4.

Plaintiffs have objected to the Judge Lovegreen's Report for
two reasons. First, they claimthat the Report is in error insofar
as it grants summary judgnent on principles of qualified immunity,

since none of the Town defendants are entitled to raise that
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affirmati ve defense. Second, as they did earlier, plaintiffs
object to the finding that the right to famlial integrity is not
clearly established. This second argunent was consi dered ante, and
this Court now restates its unequivocal holding that the
constitutional right to famlial integrity is not clearly
established |aw. Thus, only plaintiffs' first objection -- the
guestion of whether the Town defendants may i ndeed raise inmunity
-- will be considered.

1. The School Personnel

The basis for plaintiffs' argunent that the school personnel
cannot raise the affirmative defense of qualified immunity concerns
t he scope of authority with which the school personnel took actions
toward the Wjcik children. Essentially, plaintiffs contend that
t he school personnel so reckl essly exceeded the authority that they
could lawmfully exercise that they ceased to be state actors, and
were rather private actors acting under color of state |aw As
private actors, plaintiffs argue, the school personnel should not
be all owed to rai se the defense of qualified inmunity. Plaintiffs

cite Rodriques v. Furtado, 950 F.2d 805 (1st Cr. 1991), and Felix

de Santana v. Velez, 956 F.2d 16 (1st G r. 1992), as support for

their position.

Plaintiffs' reliance on that case law is m splaced. In
Rodriques, the First Crcuit considered the question of whether a
doctor who performed a vaginal search pursuant to a court order
could rai se the defense of qualified inmunity. In finding that the

doctor could raise an imunity defense, the Court relied on both
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the doctor's conpliance with a court order and the doctor's
cooperation with officials of the state. 950 F.2d at 812. In
Velez, the First Circuit reviewed a district court's decision
denying two defendants the opportunity to raise the defense of
gualified imunity. In upholding the district court, the First
Circuit supported the district court's reliance on the foll ow ng
criteria: (1) whether the defendants had raised public policy
argunents to justify inmunity; (2) whether defendants cooperated
with any public authority; (3) whether defendants had relied on a
statute to justify their conduct; and (4) whether 8 1983 exposure
woul d di srupt the normal performance of defendants' duties. 956
F.2d at 19. Plaintiffs argue that Rodriques and Vel ez stand for
the proposition that private actors who act "on their own
initiative and not at the behest of the state" are not entitled to
rai se the defense of qualified immunity.

This interpretati on overstates the hol di ng of those cases. In
reaching the decisions in both Rodriques and Velez to allow or
di sall ow the defendants to raise qualified imunity, the district
courts relied on a variety of factors, of which cooperation with a
state official was only one. These decisions do not hold that
"action at the behest of the state" is the linchpin to raising

i munity. What Rodriques and Velez do hold is that when qualified

immunity is raised by a private individual, that it nust be
scrutinized on a case by case basis and in light of the four
criteria referenced in Velez and stated supra.

Even if this Court were to agree wth plaintiffs’
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interpretation of Rodriqgues and Vel ez, the hol dings of those cases
are inapposite to the case at bar. Unli ke the defendants in
Rodri guez and Velez, the school officials here were not private
citizens who cooperated with a state investigation or action, nor
were they private actors who acted by nandate of the state.
Rat her, they were state actors fromthe start. They were enpl oyees
of the North Smithfield School system and they took actions with
respect to the Wojcik children as school personnel. They brought
Kat herine to the Junior-Senior H gh School in an attenpt to
effectively aid the DCF, and the suspicions of abuse were reported
in an effort to conply with legally nmandated duti es. In taking
bot h actions, the school enpl oyees needed to exercise discretion of
the type that the Suprenme Court intended to protect with the

doctrine of qualified immunity in Harlowv. Fitzgerald, supra, and

in Lugar v. Ednonson, supra. While their actions may not have

been entirely proper, they still conmmtted the acts within the
scope of their official duties. As aresult, this Court holds that
they are entitled to rai se the defense of qualified immunity, since
they never acted as private persons with respect to the Wjcik
chi | dren.

Publ i c policy considerations al so support the determ nationto
all ow t he school personnel to raise qualified imunity. |f school
officials, particularly of the kind that took action with respect
to the Wjciks, are saddled with the fear of exposure to liability
under 8 1983, then the reporting of legitinmte cases of abuse to

the DCF could be curtailed, to the detrinment of children around the
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state. Such a result would stand in stark contrast to the
| egi sl ati ve enactnents of Rhode Island, which nake it mandatory
that reasonabl e suspicions of abuse be reported. Thus, public
policy requires that the school enployees be permtted to raise
qualified imunity in cases of this Kkind.

At this point, however, the Court enphasizes that the Town
defendants are only i mmune fromviolations of rights and | aws t hat

are not clearly established. For violations of clearly established

law, the Town defendants are still liable. Thus, to the extent
that plaintiffs' clains are based on a violation of the right to
famlial integrity, this Court now grants sunmary judgnent as to
Counts | and Il. And further, to the extent that Counts | and |
seek redress for any injuries arising out of the first incident,
defendants' notion for sunmary judgnment is granted.

Counts | and Il are not entirely w thout nerit, however.
There are facts that breathe life into what remins of those
Counts. The life cones fromthe actions that Davidson and Nault
took with respect to Katherine in transporting her from the
Hal liwel | Elenentary School to the North Smthfield Junior-Senior
Hi gh School .

I n so doi ng, Davidson, Nault, and any ot her person involved in
nmovi ng Kat herine fromher school to the Junior-Senior H gh School
may have i nfringed Kat herine's constitutional right to be free from
unaut hori zed sei zures of her person. See U S. Const. anend. |V.
It is incontrovertible that individuals have a right to be free

fromunreasonabl e search or sei zures. Schnerber v. California, 384
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Us 757, 86 S. . 1826, 16 L.Ed.2d 908 (1966); Carroll v. United

States, 267 U.S. 132, 45 S. C. 280, 69 L.Ed. 543 (1925). Thus, to
the extent that Katherine seeks redress for the seizure of her
person, defendants' notion for sumary judgnment as to Counts | and
Il is denied.

2. The Town of North Smthfield

Proceedi ngs brought against the Town of North Smithfield are
necessarily different from those brought against the school
per sonnel because the Town is a municipality. Unlike state actors
or private individuals charged with a deprivation of rights, a
muni cipality is not entitled to claimqualified immunity, even for

violation of rights that are not clearly established. Leathernman

v. Tarrant County Narcotics Intelligence and Coordinators Unit,

us _ , 113 S C. 1160, 122 L.Ed.2d 517 (1993); Onen v. Gty of

| ndependence, 446 U.S. 993, 100 S. . 2979, 64 L. Ed.2d 850 (1980).

Thus, the Town of North Smithfield is not qualifiedly i mune from
suit in this case.

However, the cause of action brought against a nunicipality
is also different from the one brought against the school
personnel. A municipality can only be held liable under § 1983
"when execution of a governnent's policy or custom whether nmade by
its | awmmakers or by those whose edicts or acts may fairly be said
to represent official policy, inflicts the injury that the
government as an entity is responsible under § 1983." Monell v.

N.Y. Gty Dept. of Social Services, 436 U S. 658, 694, 98 S. C.

2018, 2037 - 38, 56 L.Ed.2d 611, 638 (1978). Consequent |y,
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plaintiffs have the burden of proving that North Smthfield s
official policies caused theminjury.

A 8 1983 challenge brought against the Town of North
Smthfield may not proceed under a theory of respondeat superior.
The Supreme Court nade this holding perfectly clear in Mnell
wherein it held

[t] he | anguage of § 1983, read agai nst the background of

t he sane | egi sl ative history, conpels the concl usion that

Congress did not intend nunicipalities to be held |iable
unl ess action pursuant to official nunicipal policy of

sonme nature caused a constitutional tort. In particular,
we conclude that a nunicipality cannot be held liable
solely because it enploys a tortfeasor -- or, in other

words, a municipality cannot be held |iable under § 1983
on a respondeat superior theory.

436 U.S. at 691. This ruling has been foll owed assi duously by the

courts of the First Crcuit. See, e.0., Lyons v. National Car

Rental Systens, Inc., 30 F.3d 240 (1st Cr. 1994).

Plaintiffs' allegations against the Town fail because they
have designed their case in a way that proceeds under a theory of
respondeat superior. Plaintiffs have produced no evidence that
establishes that the Town of North Smthfield maintained an
official policy that in any way caused the Wjciks injury. In
addition, they have charged the Town's financial director with no
action that could be considered a policy that resulted ininjury to
the Wj ci ks. The only way that the Town is involved is through the
actions of the school enployees. But as the Supreme Court has

unequi vocally held in Mnell and Leatherman, that is not an

appropriate basis for liability under § 1983.

The injury about which plaintiffs conplain in Count 1l also
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denonstrates that the plaintiffs are proceedi ng under a respondeat
superior theory. Plaintiffs claimthat they were denied a "free,
appropriate education” in the North Smthfield School system
Not wi t hst andi ng t hat t he facts show no such deprivation, plaintiffs
have not produced any evidence that suggests that the Town
mai nt ai ned any official policy that caused such deprivation. The
claimed deprivation only results from the actions taken by the
school personnel. Absent such a causal relationship between an
official policy and a clainmed injury, plaintiffs' claimagainst the
Town of North Smthfield necessarily fails.

Therefore, this Court grants the Town's notion for summary
judgnment as to Count 111,

3. The Financial Director of the Town of North Smthfield

Count 1l of plaintiffs' conplaint nanes Henrietta Del age, the
Fi nancial Director of the Town of North Smithfield, as a defendant
in a cause of action brought under § 1983. However, plaintiffs’
conplaint is devoid of facts to support this claim Si nce
plaintiffs have alleged no facts, supervisory or otherw se, that
woul d expose the Financial Director toliability, the Count agai nst
Del age necessarily fails. As the First Crcuit has stated, § 1983
conplaints require a satisfactory factual pleading to survive:

W require nore than conclusions of subjective

characteri zati ons. W have insisted on at |east the

al l egation of mnimal factual setting. It is not enough

to all ege a general scenario which could be dom nated by

unpl eaded facts.

Dewey v. University of New Hanpshire, 694 F.2d 1, 3 (1st Cr.

1982), cert. denied, 461 U.S. 944, 103 S. (. 2121, 77 L. Ed.2d 1301
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(1983). Plaintiffs' have sinply not supported their claim in
pl eadi ng or in response to defendants' notion.

Therefore, the Court grants Delage's notion for summary
judgnment as to Count 111,

B. Pendent State Law C ai ns

There are seventeen state law clains that remain as to the
second incident. The Town defendants have noved for summary
judgnment with respect to all of these Counts by arguing that they
are inmmune from suit under R |I. Gen. Laws 8§ 40-11-4. As noted
previously, that statute grants imunity to all those who
participate in making a good faith report of child abuse to the
DCF. Def endants contend that they are covered by the statute
si nce Leoni and Davidson were required by lawto notify the DCF of
the information that they received from Katherine through her
j ournal .

Whet her or not Leoni and Davidson acted in good faith in
reporting the abuse to the DCF is a question of fact. |If there is
a conflict as to a genuine issue of material fact, the Court is
bound to refrain from deciding such a question on a notion for

sunmary judgment. Garside v. Osco Drug, Inc., 895 F. 2d 46, 48 (1st

Cr. 1990). Such conflicts nust be ultimately resolved by the
finder of fact at trial. Inthis case, there is a genuine issue of
mat eri al fact as to whether Leoni, Davidson and Nault acted i n good
faith at all times during the second incident.

Specifically, there remain questions of material fact

surrounding the details of Katherine's entries in her journal
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Though the journal's contents have been reviewed by the Court,
Kat herine cl ai ns that she was the only student in her class to keep
a journal and that Leoni told her to wite down "only the bad
t hi ngs. " Kat heri ne al so states that she never was asked if any of
these entries were truthful. Leoni denies these allegations.
Leoni also stated in her deposition that she did not believe that
Kat heri ne was bei ng abused, but that she was "concerned, " and that
she never wi tnessed any signs of bruising on Katherine that would
suggest abuse. These conflicting stories create a question as to
whet her Leoni had reasonable suspicions of abuse and if her
decision to report was indeed done in good faith. Further, there
is a genuine issue of material fact as to whether Davidson and
Nault's conduct was sufficiently proximate to the report of abuse
that they coul d be consi dered "participants” under the ternms of the
statute and as to whether their actions in transporting Katherine
to the Junior-Senior H gh School were done in good faith.

Si nce resol ution of these questions would require the Court to
choose between plaintiffs' and defendants' versions of the facts,
they are i nappropriately resolved on a notion for summary j udgnent.
Therefore, the Court deni es the Town defendants' notion for sumary
judgnment as to all state law clains that arise out of the second
incident. The Court refrains fromconsidering the nmerits of the
clainms contained in plaintiffs state | aw case i n-chi ef agai nst the
Town defendants, because the validity of the state law clains is
not appropriately before the Court at this tinme, given the design

of the Town defendants underlying notion for sunmary judgnent.
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VI . Concl usi on

The Court hereby grants sumrmary judgnent as to the foll ow ng
portions of plaintiffs' conplaint: Counts |I & 11, to the extent
that they claimdeprivations of the right to famlial integrity;
Count 1I11; Count |V, Count V;, Count VI; Count VII; Counts X & Xl,
to the extent that they nanme the RCC, Marceau and Costanza as
def endants; Count XIl; Count XIV; Count XVII, to the extent that it
names t he RCC, Marceau and Costanza as defendants; Count Xl X; Count
XX; Count XXIIl; Count XXIV (msnunbered as Count XVI in the
conplaint); and Counts XXV, XXVII1, XXVIII, XXIX, and XXX, to the
extent that they nane the RCC, Marceau, and Costanza as def endants.
Moreover, Counts XV, XVII, and XXXI, as well as Count XXVI, to the
extent that it names the RCC, Marceau and Costanza, are no |onger
before this Court, as they were voluntarily dropped by plaintiffs
on Decenber 27, 1993.°

“The Counts that remain in this case are: Counts | & 11
brought respectively by the parents and the children under §
1983, to the extent that they do not claima deprivation of the
right to famlial integrity; Counts VIII & |IX, brought
respectively by the parents and children and all egi ng negligence,
to the extent that they nane the Town, the School Conmittee
menbers, and Del age; Counts X & Xl, brought respectively by the
parents and the children and all egi ng negligence, to the extent
that they do not nane the RCC, Marceau, Constanza, and the School
Comm ttee; Count XIll, brought by the parents and all eging
negligence, to the extent that it nanes the Town; Count XVI,
brought by the children and all eging assault and battery; Count
XVII1, brought by the children and alleging fal se inprisonnent,
to the extent that it does not nanme the School Committee and its
menbers; Count XXI & XXII, brought respectively by the parents
and the children and alleging intentional infliction of enotional
distress, to the extent that they do not nane the School
Commttee and its nenbers; Count XXV, brought by the parents and
al l eging custodial interference, to the extent that it does not
nane the RCC, Marceau, Costanza, the School Commttee, and the
School Comm ttee nmenbers; Count XXVI, brought by the parents and
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It is so ordered.

Ronal d R Lagueux
Chi ef Judge
January , 1995

al | egi ng unl awf ul abduction, to the extent that it does not nane
t he RCC, Marceau, Costanza, the School Conmittee, and the School
Comm ttee nmenbers; Count XXVII & XXVII1I, brought respectively by
the parents and children and alleging civil conspiracy, to the
extent that it does not nanme RCC, WMarceau, Costanza, the School
Conmittee, and the School Conmittee nmenbers; Counts XXl X & XXX,
brought respectively by the parents and children, to the extent
that they do not nane the RCC, Marceau, Costanza and the School
Comm ttee; and Count XXXI I, brought by the parents and requesting
injunctive relief, to the extent that it names the Town and the
School Committee nenbers.
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